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Inadvertent Disclosure of Documents Subject to the AttorneyClient Privilege
It is well-established 1 that intentional disclosure of communications subject to the attorney-client privilege2 by the attorney or client3 waives the privilege.4 Traditionally, courts have held that
unintentional or inadvertent disclosure5 also waives the attorney-client privilege. Courts have found the privilege waived because they
assume that inadvertent disclosure shows that the client did not intend to keep the disclosed material confidential. 6 Alternatively,
courts have reasoned that inadvertent disclosure renders the privilege useless to the client.7
I. Under Federal Rule of Evidence 501, rules of privilege at the federal level are developed by the federal courts. Rule 501 provides in part:
Except as otherwise required by the Constitution of the United States or provided by Act
of Congress or in rules prescribed by the Supreme Court pursuant to statutory authority,
the privilege of a witness, person, government, State, or political subdivision thereof shall
be governed by the principles of the common law as they may be interpreted by the courts
of the United States in the light of reason and experience.
FED. R. EVJD. 501.
Several states have adopted versions of Rule 501 which empower the state courts to develop common law rules governing the attorney-client privilege. See, e.g., Aruz. R. Evrn. 501
(1983 Supp.); UTAH R. EvID. 501 (1983 Supp.); WYO. R. Evrn. 501 (1983 Supp.). Other states
set forth their rules on the privilege by statute. See, e.g., ARK. R. Evrn. 502 (ARK. STAT. ANN.
§ 28-1001) (1983 Supp.).
2. United States v. United Shoe Mach. Corp., 89 F. Supp. 357, 358 (D. Mass. 1950), provides a definition of the attorney-client privilege which is often cited. The court stated that the
privilege applies only if:
(I) the asserted holder of the privilege is or sought to become a client; (2) the person to
whom the communication was made (a) is a member of the bar of a court, or his
subordinate and (b) in connection with this communication is acting as a lawyer; (3) the
communication relates to a fact of which the attorney was informed (a) by his client (b)
without the presence of strangers (c) for the purpose of securing primarily either (i) an
opinion oflaw or (ii) legal services or (iii) assistance in some legal proceeding, and not (d)
for the purpose of committing a crime or tort; and (4) the privilege has been (a) claimed
and (b) not waived by the client.
Wigmore's definition of the privilege is also cited frequently. He states that the privilege applies to the following situation:
(I) Where legal advice of any kind is sought (2) from a professional legal adviser in his
capacity as such, (3) the communications relating to that purpose, (4) made in confidence
(5) by the client, (6) are at his instance permanently protected (7) from disclosure by
himself or by the legal adviser, (8) except the protection be waived.
8 J. WJGMORE, EVIDENCE§ 2292, at 554 (McNaughton rev. 1961) (emphasis omitted).
3. The client is theoretically the only person who can waive the attorney-client privilege.
However, the client can implicitly or explicitly authorize the attorney to waive the privilege.
See note 27 infra.
4. See notes 25-26 infra and accompanying text.
5. Inadvertent disclosure is the unintentional revelation of the contents of a document
otherwise subject to the attorney-client privilege. This definition is refined at notes 27-30 infra
and accompanying text.
6. See notes 38-39 infra and accompanying text.
1. See notes 41-42 infra and accompanying text.
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The problem of inadvertent disclosure in large document productions8 challenges traditional assumptions about the waiver of the attorney-client privilege. Privileged documents can easily slip through
a screening procedure into adversaries• hands. 9 This problem has
become increasingly common 10 as litigation and document productions grow in size. 11 In response to the increased difficulty of
preventing disclosure, many courts have modified or abandoned the
traditional approach. Some of these courts find that inadvertent disclosure of documents waives the attorney-client privilege unless the
intervention of an outside force caused the disclosure. 12 Other courts
hold that inadvertent disclosure waives the privilege only if the client
has failed to take reasonable precautions to maintain
8. This Note examines inadvertent disclosure and the attorney-client privilege in the context of document productions. Inadvertent disclosure also occurs in other settings. See, e.g.,
Suburban Sew 'N Sweep, Inc. v. Swiss-Bemina, Inc., 91 F.R.D. 254, 257-61 (N.D. Ill. 1981)
(privilege waived when third party discovered documents in a trash container); In re Grand
Jury Proceedings Involving Berkeley & Co., 466 F. Supp. 863, 869 (D. Minn. 1979) (company
may claim the privilege for documents "stolen" and disclosed by a former employee), affd as
mod!fted, 629 F.2d 548 (8th Cir. 1980).
9. In Transamerica Computer Co. v. IBM Corp., 573 F.2d 646 (9th Cir. 1978), the court
described the difficulty of maintaining confidentiality when responding to a large request for
documents:
There were literally millions of ways for mistakes to be made in the screening process.
For example, mistakes could easily occur during any of the millions of purely mechanical
steps necessary for successful screening. . . . The failure to perform so simple a mechanical act as the lDSertion of a document into a folder would also result in the production of
privileged material. In addition to the plethora of opportunities for mechanical blunders,
there were inherent in the process numerous opportunities to overlook privileged material
resulting from what might be characterized as visual or judgmental mistakes.
573 F.2d at 652.
10. Most cases discussing the problem of inadvertent disclosure during document productions are recent. See, e.g., Permian Corp. v. United States, 665 F.2d 1214 (D.C. Cir. 1981);
Weil v. Investment/Indicators, Research & Management, Inc., 647 F.2d 18 (9th Cir. 198l);In
re Grand Jury Investigation of Ocean Transp., 604 F.2d 672 (D.C. Cir. 1979), cert. denied, 444
U.S. 915 (1979); Transamerica Computer Co. v. IBM Corp., 573 F.2d 646 (9th Cir. 1977); Data
Sys. v. Philips Business Sys., No. 78 Civ. 6015-CSH, slip op. (S.D.N.Y. Jan. 8, 1981) (available
on LEXIS, Genfed library, Dist file); Champion Intl. v. International Paper, 486 F. Supp. 1328
(N.D. Ga. 1980); National Helium Corp. v. United States, 219 Ct. Cl. 612 (1979).
11. Inadvertent disclosure cases have involved review of large numbers of documents. See,
e.g., Permian Corp. v. United States, 665 F.2d 1214, 1215 (D.C. Cir. 1981) (review of"millions
of documents"); Transamerica Computer Co. v. IBM Corp., 573 F.2d 646, 648 (9th Cir. 1978)
(seventeen million pages of documents reviewed); W.R. Grace & Co. v. Pullman Inc., 446 F.
Supp. 771, 775 (W.D. Okla. 1976) ("voluminous amount of discovery"); United States v. Kelsey-Hayes Wheel Co., 15 F.R.D. 461, 464 (E.D. Mich. 1954) (review of "voluminous files");
Data Sys. v. Philips Business Sys., No. 78 Civ. 6015-CSH, slip op. (S.D.N.Y. Jan. 8, 1981)
(available on LEXIS, Genfed library, Dist file) (review of nine transfiles containing thousands
of documents).
Outside the context of inadvertent disclosure, the classic case for demonstrating the size of
litigation is United States v. IBM Corp., 69 Civ. 200 (DNE) (S.D.N.Y. filed Jan. 17, 1969,
dismissed by stipulation of the parties Jan. 8, 1982). In that case, the plaintiff produced
twenty-six million pages of documents and the defendant produced four million pages. Perlman, The Federal Discovery Rules: A Look at New Proposals, 15 NEW ENG. L. REV. 57, 58 n.4
(1979).
12. See note 62 infra and accompanying text.
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confidentiality. 13
This Note evaluates these judicial approaches to inadvertent disclosure in the context of document productions. Part I briefly reviews the purposes of the attorney-client privilege and argues that
any test of waiver should be based on the client's intent to maintain
confidentiality. Part II examines the traditional approach to waiver
and rejects the rationales which support it. Part III concludes that a
test based on the sufficiency of precautions taken against disclosure,
rather than a test based on the intervention of an outside force, best
reflects a client's intent. Part IV examines various factors that might
be included in the reasonable precautions test.

I.

PURPOSES OF THE ATTORNEY-CLIENT PRIVILEGE

The attorney-client privilege rests on the assumption that expert
legal advice is essential in our society. 14 The privilege encourages
consultation with lawyers by assuring the client that neither he nor
his attorney may be compelled to disclose confidential communications between the two. 15 While the privilege is designed primarily to
benefit the client, 16 who is permitted to obtain legal advice 17 without
13. See note 77 infra and accompanying text.
14. See Upjohn Co. v. United States, 449 U.S. 383, 389 (1981) ("the privilege recognizes
that sound legal advice ... serves public ends"); Hunt v. Blackburn, 128 U.S. 464,470 (1888)
("The rule which places the seal of secrecy upon co=unications between client and attorney
is founded upon the necessity, in the interest and administration of justice, of the aid of persons having knowledge of the law and skilled in its practice."); United States v. United Shoe
Mach. Corp., 89 F. Supp. 357, 358 (D. Mass. 1950) ("In a society as complicated in structure as
ours and governed by laws as complex and detailed as those imposed upon us, expert legal
advice is essential."); 8 J. WIGMORE, supra note 2, § 2285, at 527 ("The relation must be one
which in the opinion of the co=unity ought to be sedulously fostered.") (emphasis omitted);
2 J. WEINSTEIN & M. BERGER, WEINSTEIN'S EVIDENCE, Standard Sil advisory committee
note, at S 11-1 (1982) [hereinafter cited as 2 J. WEINSTEIN] ("the central purpose of most privileges is the promotion of some interest or relationship by endowing it with a supporting secrecy of confidentiality").
15. See Hunt v. Blackburn, 128 U.S. 464, 470 (1888) (advice of attorneys can only "be
safely and readily availed of when free from the consequences or the apprehension of disclosure"); Pennian Corp. v. United States, 665 F.2d 1214, 1218 (D.C. Cir. 1981) (the privilege
"exists . . . to assure the client that any statements he makes in seeking legal advice will be
kept strictly confidential") (quoting United States v. AT&T, 642 F.2d 1285, 1299 (D.C. Cir,
1980)); In re Penn Cent. Co=ercial Paper Litigation, 61 F.R.D. 453, 464 (S.D.N.Y. 1973)
("The theoretical predicate underlying all recognized privileges is that secrecy and confidentiality are necessary to promote the relationship fostered by the privilege.") (footnote omitted);
United States v. United Shoe Mach. Corp., 89 F. Supp. 357, 358 (D. Mass. 1950) ("To induce
clients to make . . . co=unications [with attorneys], the privilege to prevent their later disclosure is said by courts and co=entators to be a necessity.") (emphasis omitted); 8 J. WmMORE, supra note 2, § 2291, at 545.
16. The privilege benefits clients by encouraging the attorney- client relationship. See note
15 supra. Moreover, co=entators have suggested that the privilege benefits clients by promoting their rights to individual privacy. See, e.g., Krattenmaker, Interpersonal Testimonial
Privileges Under the Federal Rules ofEvidence: A Suggested Approach, 64 GEO. L.J. 613, 65152 (1976) ("[B]y providing individuals with a tool to control the limits of the dissemination of
personal information they choose to disclose, testimonial privileges serve as important protectors of the right of privacy."); see also Louisell, Confidentiality, Coeformity and Co'!fusio11: Priv-
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sacrificing confidentiality, it also benefits attorneys 18 and, arguably,
society as a whole. 19
These benefits of the attorney-client privilege, however, are qualified by its substantial cost. The attorney-client privilege suppresses
evidence by protecting certain communications between attorney
and client. 20 As neither the attorney nor the client can be compelled
ilegesin Federal Court Today, 31 TuL. L. REV. JOI, 110..11 (1956) ("Primarily [privileges] are
a right to be let alone, or a right to unfettered freedom, in certain narrowly prescribed
relationships. . . .").
17. The privilege consistently has been defined to protect only confidential attorney-client
communications concerning legal matters. See United States v. United Shoe Mach. Corp., 89
F. Supp. 357,359 (D. Mass. 1950) (to be protected, the co=unication must have been made
for the purpose of "securing primarily . . . an opinion of law or . . . legal services or . . .
assistance in some legal proceeding."). It is conceded that "[i]t is not easy to frame a definite
test for distinguishing legalfrom nonlegal advice" because "[a] lawyer is sometimes employed
without reference to his knowledge and discretion in the law." 8 J. WIGMORE, supra note 2,
§ 2296, at 566-67. Nevertheless, confidential co=unications not made for the purpose of
obtaining legal advice are not protected by the attorney-client privilege. Id.,§ 2294, at 562;see
also Supreme Court Standard 503, cited in 2 J. WEINSTEIN, supra note 14, at 503-1.
I 8. The attorney-client privilege benefits attorneys as well as clients. First, the existence of
the privilege may make an attorney's job easier. Co=entators have pointed out that even
given the protection of the privilege, "clients do not universally disgorge the complete truth to
their lawyers. Without it, the doctrine teaches, competent advice and advocacy would become
more nearly unavailable than they are now." M. FRANKEL, PARTISAN JUSTICE 64 (1980); see
also 2 J. WEINSTEIN, supra note 14, ~ 503[02], at 503-15 ("The privilege is now seen to rest on
the theory that encouraging clients to make the fullest disclosure to their attorneys enables the
latter to act more effectively, justly and expeditiously . . . .").
It also has been suggested that the privilege originally was created to protect "the oath and
the honor of the attorney." 8 J. WIGMORE, supra note 2, § 2290, at 547 (emphasis in original).
Without the privilege, the attorney might disclose a client's secrets, thus "perverting the function of his counselling." Louisell, supra note 16, at 112. According to Wigmore, this rationale
was replaced by one which emphasized "the necessity ofproviding subjectively for the client's
freedom ofapprehension in consulting his legal advisor." 8 J. WIGMORE,supra note 2, § 2290,
at 547 (emphasis in original). Some scholars, however, still believe that the protection of the
attorney's honor remains a viable rationale for the privilege.
The customary formulation of the issue to be resolved in determining the scope of the
attorney-client privilege cheapens what is probably the most basic obligation of any lawyer, an obligation that gives his work great dignity and purpose-the obligation to serve
his clients rather than to become part of the official machinery that judges them.
Alschuler, The Preservation ofa Client's Co,ifidences: One Value Among Many or a Categorical
Imperative?, 52 UNIV. OF CoL. L.R. 349, 355 (1981); see also Louisell, supra note 16, at 112.
But see M. FRANKEL, supra, at 64 (1980) (suggesting that a lawyer's ethics are compromised by
having to maintain the secrecy of "evil and needed facts").
19. See Teachers Ins. and Annuity Assn. v. Shamrock Broadcasting Co., 521 F. Supp. 638,
640 (S.D.N.Y. 1981) ("The purpose of the privilege is to encourge full and frank discussions
between attorney and client, and thus aid the attorney in giving advice to the client, aid the
client in complying with the law, and serve the overall public interest in ensuring adequate
legal representation for litigants and encouraging knowledge of and compliance with the
law."); see also Hunt v. Blackbum, 128 U.S. 464, 470 (1888); United States v. United Shoe
Mach. Corp., 89 F. Supp. 357, 358 (D. Mass. 1950).
20. See In re Grand Jury Subpoena Served Upon Simon Horowitz, 482 F.2d 72, 81 (2d
Cir.) ("the privilege stands in derogation of the public's 'right to every man's evidence' ")
(quoting 8 J. WIGMORE, supra note 2, § 2192, at 70), cert. denied, 414 U.S. 867 (1973); Teachers
Ins. & Annuity Assn. v. Shamrock Broadcasting Co., 521 F. Supp. 638, 641 (S.D.N.Y. 1981)
("the privilege covers materials which otherwise would be discoverable"); United States v.
United Shoe Mach. Corp., 89 F. Supp. 357, 358 (D. Mass. 1950) (privilege results in suppression ofevidence);seealso 8 J. WIGMORE,supra note 2, § 2291, at 554; C. McCORMICK, HAND-
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to reveal the contents of protected communications, evidence which
might aid the "investigation of the truth" 21 is excluded from the trial.
Despite the cost of the attorney-client privilege, virtually no one
proposes that it be abolished. 22 Instead, courts define the privilege
narrowly23 and apply the privilege only to situations that promote its
underlying purpose. Thus, courts find the privilege waived when
protecting confidentiality is not necessary to encourage consultation
with a lawyer. 24 Waiver frequently occurs when the client demonBOOK OF THE LAW OF EVIDENCE§ 87, at 195 (E. Cleary 2d ed. 1972); M. FRANKEL, supra note
18, at 64-65 (1980).
21. 8 J. WIGMORE, supra note 2, § 2291, at 554.
22. See, e.g., Chirac v. Reinicker, 24 U.S. (11 Wheat.) 280, 294 (1826) (the privilege is
"indispensable for the purposes of private justice"); C. McCORMICK, supra note 20, § 87, at
176 (society would be "outraged" at any attempt to abolish the privilege); Hazard,An Historical Perspective on the Attorney-Client Privilege, 66 CALIF. L. REV. 1061, 1062 (1978) ("[T]he
issue concerning the attorney-client privilege is not whether it should exist, but precisely what
its terms should be."); Note, The Attorney-Client Privilege and the Corporate Client: Where /Jo
We Go After Upjohn?, 81 MICH. L. REV. 665, 666 n.5 (1983).
23. The privilege does not protect all co=unications between attorney and client. It applies only to confidential co=unications from client to attorney made to obtain legal advice.
See notes 2 and 17 supra. Moreover, when applying the attorney-client privilege to specific
cases, courts state that the privilege is to be narrowly construed. See, e.g., Radiant Burners,
Inc. v. American Gas Assn., 320 F.2d 314,323 (7th Cir. 1963) (quoting 8 J. WJGMORE); Suburban Sew 'N Sweep, Inc. v. Swiss-Bemina, Inc., 91 F.R.D. 254, 257 (N.D. Ill. 1981) ("A court
must balance the possibility that the privilege indirectly promotes free and honest co=unication with the policy of liberal discovery to enhance the search for truth. For these reasons, the
privilege must be strictly construed."); Teachers Ins. & Annuity Assn. v. Shamrock Broadcasting Co., 521 F. Supp. 638, 641 (S.D.N.Y. 1981) ("Because the privilege covers materials which
otherwise would be discoverable, . . . it is to be construed as narrowly as is consistent with its
purpose."); Underwater Storage, Inc., v. United States Rubber Co., 314 F. Supp. 546, 547
(D.D.C. 1970); 8 J. WIGMORE, supra note 2, § 2291, at 554.
Some co=entators justify construing the privilege narrowly by insisting that its "benefits
are all indirect and speculative" while its cost is "plain and concrete." 8 J. WIGMORE, supra
note 2, § 2291, at 554;seealso C. McCoRMICK,supra note 20, § 87, at 175-76; 2 J. WEINSTEIN,
supra note 14, ~ 503[02], at 503-15 (''This assumption underlying the privilege is unverifiable. . . ."). These co=entators argue that it is difficult to know whether protecting confidential co=unications encourages the attorney-client relationship, or whether that
relationship is good for society. On the other hand, the cost of the privilege is clear: evidence
which would have been used in the search for truth at trial is excluded. However, another
scholar doubts that the cost of the privilege is any easier to verify than its benefits. "Most
discussions of evidentiary privileges . . . suggest without evidence or analysis that all privileges necessarily impair the search for truth." Alschuler, supra note 18, at 350 n.6 (1981).
Even assuming that the cost of the privilege is more concrete than its benefits, the benefits
might still outweigh the cost. "[I]t is nevertheless submitted that there are things even more
important to human liberty than accurate adjudication. One of them is the right to be left by
the state unmolested in certain human relations." Louisell,supra note 16, at 110. For Louisell,
"the fact that the existence of these guarantees sometimes results in the exclusion from a trial
of probative evidence is merely a secondary and incidental feature of the privileges' vitality."
Id. at 101.
24. This assumes that the court defines the purpose of the privilege as the promotion of the
attorney-client relationship, as most courts do. See notes 14-15 supra and accompanying text.
A court defining the purpose of the attorney-client privilege differently would find waiver
under different circumstances. See, e.g., Cohen v. Jenkintown Cab Co., 238 Pa. Super, 456,
464, 357 A.2d 689, 693-94 (1976) ("The privilege exists only to aid in the administration of
justice, and when it is shown that the interests of justice can only be frustrated by the exercise
of the privilege, the trial judge may require that the co=unication be disclosed.").
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strates a lack of concern with confidentiality by intentionally revealing all25 or part26 of his communications with the lawyer. Before
25. Courts agree that a client's intentional disclosure of documents protected by the attorney-client privilege waives the privilege. See, e.g., Permian Corp. v. United States, 665 F.2d
1214, 1219 (D.C. Cir. 1981) ("Any voluntary disclosure by the holder of such a privilege is
inconsistent with the confidential relationship and thus waives the privilege."); In re Weiss,
596 F.2d 1185 (4th Cir. 1979); In re Grand Jury Subpoena Served Upon Simon Horowitz, 482
F.2d 72, 81 (2d Cir.) ("disclosure to a third party by the party of a communication with his
attorney eliminates whatever privilege the communication may have origirlally possessed"),
cert. denied, 414 U.S. 867 (1973); United States v. Krulewitch, 145 F.2d 76, 79 {2d Cir. 1944)
("When their possessor chooses to bring into the light the transaction to which the communications relate, he may no longer suppress the communications themselves. The justification for
the privilege lies not in the fact of communication, but in the interest of the persons concerned
that the subject matter should not become public."); In re Subpoenas Duces Tecum to Fulbright & Jaworski, FED. SEC. L. REP. (CCH) ~ 99,505 (D.D.C. Sept. 23, 1983) (intentional
disclosure of report to SEC precludes assertion of the attorney-client privilege in a subsequent
lawsuit); Suburban Sew 'N Sweep, Inc. v. Swiss-Bemina, Inc., 91 F.R.D. 254, 258 (N.D. Ill.
1981) ("The justification [for waiving the privilege] is that the nature of the transaction and the
surrounding circumstances are inconsistent with the notion that the communication was intended to be confidential.") (footnote omitted); W.R. Grace & Co. v. Pullman, Inc., 446 F.
Supp. 771, 775 (W.D. Okla. 1976) ("One cannot produce documents and later assert a privilege
which ceases to exist because of the production.");In re Penn Central Commercial Paper Litigation, 61 F.R.D. 453,464 (S.D.N.Y. 1973) ("Once the secrecy or confidentiality is destroyed
by a voluntary disclosure to a third party, the rationale for granting the privilege in the first
instance no longer applies."); D'Ippolito v. Cities Serv. Co., 39 F.R.D. 610 (S.D.N.Y. 1965)
("Any privilege that may have attached was destroyed by the voluntary act of disclosure.");
United States v. Kelsey-Hayes Wheel Co., 15 F.R.D. 461, 464 (E.D. Mich. 1954); 2 J. WEINSTEIN, supra note 14, ~ 511[02], at 511-6, 511-7 (1982); 8 J. WIGMORE, supra note 2, §§ 2311,
2325, 2327, at 599, 632, 634.
26. A client's disclosure of some protected documents can waive the attorney-client privilege for all documents relating to the same topic. Wigmore terms this phenomenon ''waiver by
implication." 8 J. WIGMORE, supra note 2, § 2327, at 635. The purpose of the rule is to prevent selective disclosure, ie., clients using the privilege to protect some attorney-client communications while revealing others which benefit their case. See In re John Doe Corp., 675 F.2d
482, 489 (2d Cir. 1982) ("A claim that a need for confidentiality must be respected in order to
facilitate the seeking and rendering of informed legal advice is not consistent with selective
disclosure when the claimant decides that the confidential materials can be put to other beneficial purposes."); Handgards, Inc. v. Johnson & Johnson, 413 F. Supp. 926, 929 (N.D. Cal.
1976) ("[T]hus, a party may not insist on the protection of the attorney-client privilege for
damaging communications while disclosing other selected communications because they are
self-serving."); I.T.T. Corp. v. United Tel. of Fla., 60 F.R.D. 177, 185 (M.D. Fla. 1973)
("However, the privilege was intended as a shield, not a sword. Consequently a party may not
insist upon the protection of the privilege for damaging communications while disclosing other
selected communications because they are self-serving.").
The major issue raised in waiver by implication cases is the extent of disclosure necessary
to cause waiver of the privilege for documents not disclosed. 8 J. WIGMORE, supra note 2,
§ 2327, at 636. For examples of disclosure causing waiver by implication, see 8 J. WIGMORE
§ 2327, at 637-38. Another issue lies in deciding which undisclosed documents are affected by
the waiver. It is generally accepted that waiver by implication affects, at most, all communications on the same subject. Duplan Corp. v. Deering Milliken, Inc., 397 F. Supp. 1146, 1161
(D.S.C. 1974); Bierman v. Marcus, 122 F. Supp. 250, 252 (1954); In re Associated Gas & Elec.,
59 F. Supp. 743, 744 (1944); Western Union Tel. Co. v. Baltimore & Ohio Tel. Co., 26 F. 55,
57 (S.D.N.Y. 1885).
Some courts have held that the inadvertent disclosure of protected documents produces
only a limited waiver of the attorney-client privilege which does not extend to undisclosed
documents. See Diversified Indus. v. Meredith, 572 F.2d 596, 611 (8th Cir. 1977) (en bane)
(concluding that waiver was limited to the documents actually disclosed); Champion Intl.
Corp. v. International Paper Co., 486 F. Supp. 1328, 1333 (N.D. Ga. 1980) (ruling that
"[p]laintifrs disclosure of a minimal amount of (presumed) privileged material, made inadver-
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formulating a standard to govern waiver of the attorney-client privilege, inadvertent disclosure must be defined. Inadvertent disclosure
, at a document production is the accidental production of a document otherwise subject to the attorney-client privilege, 27 whereby the
adversary acquires knowledge of its contents. This describes a narrow range of cases. First, inadvertent disclosure cases are distinct
from those in which anything less than the content of the communication has been revealed. 28 Second, inadvertent disclosures do not
tently . . . does not constitute a waiver as to other privileged material."); see also Principle
Business Enterprises v. United States, 210 U.S.P.Q. 26, 27 n.2 (1980). Bui see Permian Corp.
v. United States, 655 F.2d 1214, 1220-21 (D.C. Cir. 1981).
27. Inadvertent disclosures during document productions by either the client or his attorney can waive the attorney-client privilege. Technically, the client holds the privilege, and he
alone can waive it. See C. McCoRMICK,supra note 20, § 93, at 194; 8 J. WIGMORE,supra note
2, § 2327, at 634-35.
However, when an attorney negotiates or litigates on behalf of a client, the courts will
probably conclude that the client has impliedly authorized the attorney to waive his privilege.
See, e.g., Himmelfarb v. United States, 175 F.2d 924, 939 (9th Cir.), cert. denied, 338 U.S. 860
(1949); 8 J. WIGMORE,supra note 2, § 2325, at 632-33. See generally Note, The Allomey-Clienl
Privilege After Allorney lJisc/osure, 18 MICH. L. Rev. 927 (1980). In the context of document
productions, then, an attorney will be authorized to waive the client's privilege in most instances. See In re Grand Jury Investigation of Ocean Transp., 604 F.2d 672, 675 (D.C. Cir.)
("Original counsel acted within the scope of authority conferred upon it, and [the client] may
not now be heard to complain about how that authority was exercised."), cert. denied, 444 U.S.
915 (1979). Bui cf. Mendenhall v. Barber-Greene Co., 531 F. Supp. 951, 955 (N.D. Ill. 1982)
(inadvertent disclosure at document production by negligent attorney does not waive the client's attorney-client privilege); Cities Serv. Helex, Inc., 214 Ct. Cl. 765, 768-69 (1977) (government attorney had no authority, express or implied, to waive the privilege), discussed at note
11 infra. This is appropriate. If the client is willing to vest the attorney with the authority to
decide which documents to produce, the client should abide by those decisions. Otherwise,
clients could avoid waiver simply by allowing their attorneys to handle all document productions. This Note's discussion of inadvertent disclosure assumes that the client has implicitly
authorized the attorney to waive the privilege, or that the client himself is responsible for the
inadvertent disclosure. It excludes cases where the attorney acts in bad faith, see 8 J. WIOMORE, supra note 2, § 2325, at 633, or otherwise acts outside the scope of his implied authority.
The sole issue addressed here is whether inadvertent disclosure at document productions by a
person authorized to waive the attorney-client privilege waives the privilege.
It should be noted, however, that an attorney acting within his implied waiver authority
may still be liable to the client for malpractice if he erroneously fails to protect privileged
documents. This conclusion is based on the elements of a tort action for attorney malpractice:
(i) the duty to use such skill, prudence, and diligence as would the "reasonable attorney,"
(ii) breach of duty of care, (iii) proximate cause between the negligent act or omission and
harm to the plaintiff, and (iv) actual loss or harm to the plaintiff.
Note, Allorney Malpractice: Problems Associated with Failure-lo-Appeal Cases, 31 BUFFALO L.
REv. 583, 583 n.2 (1982). See generally Haughey, Lawyers' Malpractice: A Comparative Appraisal, 48 NOTRE DAME LAW. 888 (1973); Wade, The Allorney's Liability for Negligence, 12
VAND. L. REv. 755 (1959). If an attorney disclosure constitutes a breach of his duty of care
and, as a result, proximately causes the plaintiff injury, then it appears that the client can bring
an action for malpractice. At least one case has hinted that such an action may be available. In
Mendenhall v. Barber-Greene Co., 531 F. Supp. 951 (N.D. Ill. 1982), the court said that an
attorney's unauthorized and accidental disclosure of documents might be characterized as
"negligent." 531 F. Supp. at 955. Although the court said nothing about a malpractice action,
presumably the client would be able to seek redress for injuries proximately caused by the
attorney's negligence. The most problematic part of such an action would be proof of damages: in the typical case it is difficult to envision how a client would demonstrate injuries from
disclosure of confidential documents.
28. The attorney-client privilege protects the confidentiality of the contents of communica-
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include those which were intended at the time of disclosure but were
regretted later.29 Finally, the term inadvertent refers to the disclosure: an intentional disclosure that has the unintended effect of waiving the privilege is an inadvertent waiver, not an inadvertent
disclosure. 30
The purpose of the privilege dictates that the client's intent to
disclose31 be the focus of a test of waiver. The privilege encourages
tions; it does not protect the client from acknowledgment that attorney-client documents exist.
See Ranney-Brown Distrib. v. E.T. Barwick Indus., 75 F.R.D. 3 (S.D. Ohio 1977), where the
court held that the attorney-client privilege had not been waived because
[i]t is not clear from the affidavits and other papers submitted that the proposed discovery
seeks the production of a document, the contents of which are known (f.e., that are no
longer confidential, because notes were taken by the movant during inspection) or
whether the discovery seeks the production of a document only the existence of which
became known, by virtue of inadvertent production, in order to find out what it says. In
the latter case, it is not so clear that confidentiality has been lost.
75 F.R.D. at 6. The court scheduled a hearing to determine whether confidentiality had been
lost. See also FED. R. Evm. 511 advisory committee note, reprinted in 56 F.R.D. 183, 259
(1973) ("Therefore a client, merely by disclosing a subject which he had discussed with his
attorney, would not waive the applicable privilege; he would have to make disclosure of the
communication itself in order to effect a waiver.").
29. Cases of this nature are distinct from inadvertent disclosure cases in theory and clearly
merit different treatment. Distinguishing the two types of cases in practice, however, may be
difficult. For a discussion of one method of doing so, i.e., by closely examining the conduct of
the client once disclosure has occurred, see notes 110-13 i,!fra and accompanying text.
30. A common example of an inadvertent waiver case is one in which a client is asked to
make a disclosure in cooperation with a government investigation or in response to a suggestion by a court. In these cases, while the disclosure is intentional, the waiver is not. See
Permian Corp. v. United States, 665 F.2d 1214 (D.C. Cir. 1981) (cooperation with SEC); Diversified Indus. v. Meredith, 572 F.2d 596 (8th Cir. 1978) (en bane) (cooperation with SEC);
IBM Corp. v. United States, 471 F.2d 507 (2d Cir. 1972) (cooperation with a court order); In re
Subpoenas Duces Tecum to Fulbright & Jaworski, FED. SEC. L. REP. (CCH) ~ 99,505 (D.D.C.
Sept. 23, 1983) (cooperation with SEC); Teachers Ins. & Annuity Assn. v. Shamrock Broadcasting Co., 521 F. Supp. 638 (S.D.N.Y. 1981) (cooperation with SEC); In re Grand Jury
Subpoena Dated July 13, 1979, 478 F. Supp. 368 (E.D. Wis. 1979) (cooperation with SEC, IRS
and a grand jury); Duplan v. Deering Milliken, Inc., 397 F. Supp. 1146 (D.S.C. 1974) (cooperation with in camera proceedings of court). These cases present a policy question distinct from
the issues raised by inadvertent disclosure cases, i.e., should waiver of the privilege result from
the intentional disclosure of the communication, see, e.g., In re Penn Cent. Commercial Paper
Litigation, 61 F.R.D. 453 (S.D.N.Y. 1973), or should the privilege remain intact in order to
encourage cooperation with government agencies and courts, see, e.g., In re Grand Jury Subpoena Dated July 13, 1979, 478 F. Supp. 368 (E.D. Wis. 1979).
Another group of cases often improperly characterized as inadvertent disclosure cases are
those in which a client testifying at trial raises a communication between himself and his attorney as an issue. See Hunt v. Blackbum, 128 U.S. 464, 470 (1888); Smith v. Alyeska Pipeline
Serv., 538 F. Supp. 977, 979 (D. Del. 1982). Again, the disclosure in these cases is intentional,
but the effect of the disclosure, waiver, is not. Nonetheless, courts have typically held that this
type of disclosure waives the privilege.
31. There is some support for the proposition that the client's intent to waive the privilege,
rather than the client's intent to disclose, should be the focus of any waiver test. Under this
analysis, the privilege is retained until the client affirmatively waives it. Any inadvertent disclosure, then, would not waive the privilege. Several courts have applied this express waiver
test. See, e.g., Connecticut Mut. Life Ins. Co. v. Shields, 18 F.R.D. 448, 451 (S.D.N.Y. 1955)
("Only the client can waive the privilege and, to support a finding of waiver, there must be
evidence that he intended to waive it."); Dunn Chem. Co. v. Sybron Corp., 1975-2 Trade Cas.
(CCH) ~ 60,561, at 67463 (S.D.N.Y.) (In case of inadvertent disclosure, "the Court deems it
important to look beyond the 'objective fact of production,' which the Underwater Storage case
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attorney-client communications by protecting only those documents
which the client intended to be confidential.32 Thus, intentional disclosure of privileged communications during a document production
waives the attorney-client privilege, 33 as the client has shown that he
is not "desirous of secrecy." 34 Inadvertent disclosure during a document production, however, presents a different question. In cases of
inadvertent disclosure, the client may or may not intend that the disclosed material remain confidential. 35 This suggests that some, but
did not. As in Connecticut Mut. L!fe • . . there is no evidence of intent to waive any privilege."). Most recently, a federal district court in Illinois adopted this approach. See Mendenhall v. Barber-Greene Co., 531 F. Supp. 951, 955 (N.D. Ill. 1982) ("We are taught from first
year law school that waiver imports the 'intentional relinquishment or abandonment of a
known right.' Inadvertent production is the antithesis of that concept.") (footnote omitted).
The express waiver test, though, has not gained wide acceptance. See, e.g., Champion Int.
Paper Co. v. International Paper Co., 486 F. Supp. 1328, 1332 (N.D. Ga. 1980) ("It should be
noted at the outset that intent to waive the privilege is not necessary for waiver. . . . 'A privileged person would seldom be found to waive, if his intention not to abandon could alone
control the situation.'") (quoting 8 J. WIGMORE, supra note 2, § 2327, at 636). This Note also
rejects an express waiver analysis. It is true that the express waiver test provides extremely
broad protection of the attorney-client privilege. While the benefits of the privilege are significant, the express waiver test assigns too much weight to them and too little to the costs of the
privilege. This is troublesome, for the attorney-client privilege and other evidentiary privileges
have a particularly significant cost: preventing the introduction of useful information at trial.
See notes 20-21 supra and accompanying text. For this reason, the waiver of an evidentiary
privilege, unlike the waiver of a constitutional right, need not be knowing. Transamerica
Computer Co. v. IBM Corp., 573 F.2d 646 (9th Cir. 1978). Therefore, the express waiver test
should be rejected in favor of a narrower standard based on the client's intent to disclose.
32. See United States v. Kelsey-Hayes Wheel Co., 15 F.R.D. 461, 464 (E.D. Mich. 1954)
("The privilege against disclosure granted to certain communications between attorney and
client is grounded upon the desire to promote freedom of consultation of legal advisors by
clients. It does not extend to every communication between lawyer and client but only to those
as to which there is an intention of confidentiality."); see also Underwater Storage, Inc. v.
United States Rubber Co., 314 F. Supp. 546,549 (D.D.C. 1970) (noting that confidentiality is
"the basis for the continued existence of the privilege."); W.R. Grace & Co. v. Pullman, Inc.,
446 F.Supp. 771, 775 (W.D. Okla. 1976) (quoting Underwater Storage).
33. If a client intends to disclose a privileged document and does so of his own accord,
then the privilege should be waived. The privilege is designed to protect only those communications intended to be confidential. See note 32 supra. If the client no longer intends confidentiality, then there seems little reason to uphold the privilege. Cf. Suburban Sew 'N Sweep
v. Swiss-Bemina, Inc., 91 F.R.D. 254, 258 (N.D. Ill. 1981) (citations omitted) ("the privilege
no longer applies when the information is communicated in the presence of a third party, . . .
unless that party's presence does not indicate lack of intent to keep the communication
confidential").
34. 8 J. WIGMORE, supra note 2, § 2311, at 599-603.
35. The question in inadvertent disclosure cases is whether the client intends that the documents be kept confidential. See, e.g., Suburban Sew 'N Sweep v. Swiss-Bernina, Inc., 91
F.R.D. 254, 258 (N.D. Ill. 1981) ("The justification for these decisions is that the nature of the
transaction and the surrounding circumstances are inconsistent with the notion that the communication was intended to be confidential."); Suburban Sew 'N Sweep, 91 F.R.D. at 258 n.3
("[T]he traditional rule effectively presumed that if the parties to a communication intended it
to be and remain confidential, they could protect its confidentiality."); National Helium Corp.
v. United States, 219 Ct. Cl. 612, 614 (1979) ("It seems clear to us that, as a subjective matter,
plaintiff wished to retain its privilege as to all attorney-client documents. The only question is
whether the procedure followed by plaintiff was so lax, careless, or inadequate that plaintiff
objectively be considered as indifferent to disclosure.").
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not all, cases of inadvertent disclosure should waive the attorneyclient privilege.
Courts have formulated several tests to govern waiver of the attorney-client privilege during document productions. The first of
these, the traditional approach, is examined in Part IL
II.

THE TRADITIONAL APPROACH

Under the traditional view, inadvertent disclosure waives the attorney-client privilege. 36 Traditionalists find waiver because they
view inadvertent disclosure, like intentional disclosure, as inconsistent with the purposes of the privilege. 37 Two rationales support the
traditional view: first, disclosure betrays a lack of intent to maintain
the confidentiality of the communications; second, disclosure makes
achievement of the benefits of the privilege impossible.
Proponents of the first rationale argue that an attorney and his
client possess sufficient means to preserve the secrecy of a communication should they so desire. 38 Thus, any disclosure, deliberate or
inadvertent, reflects a lack of intent to maintain confidentiality and
waives the privilege. 39 However, the assumption that an attorney and
client can always keep their communications secret appears to be
highly unrealistic. A party could genuinely intend confidentiality
36. See, e.g., W.R. Grace & Co. v. Pullman, Inc., 446 F. Supp. 771 (W.D. Okla. 1976);
Underwater Storage, Inc. v. United States Rubber Co., 314 F. Supp. 546 (D.D.C. 1970);
United States v. Kelsey-Hayes Wheel Co., 15 F.R.D. 461 (E.D. Mich. 1954). For cases which
describe but do not apply the traditional approach, see In re Grand Jury Investigation of
Ocean Transp., 604 F.2d 672 (D.C. Cir.), cert. denied, 444 U.S. 915 (1979); Suburban Sew 'N
Sweep v. Swiss-Bemina, Inc., 91 F.R.D. 254, 257 (N.D. Ill. 1981).
37. See Underwater Storage, Inc. v. United States Rubber Co., 314 F. Supp. 546, 549
(D.D.C. 1970) ("Once the document was produced for inspection, it entered the public domain. Its confidentiality was breached thereby destroying the basis for the continued existence
of the privilege."); United States v. Kelsey-Hayes Wheel Co., 15 F.R.D. 461, 465 (E.D. Mich.
1954) ("Since the privilege exists in derogation of the overriding interest in full disclosure of all
competent evidence, where the policy underlying the rule can no longer be served [i.e., protection of confidential co=unications], it would amount to no more than mechanical obedience
to a formula to continue to recognize it."); see also W.R. Grace & Co. v. Pullman, Inc., 446 F.
Supp. 771 (W.D. Okla. 1976) (quoting Underwater Storage).
38. See 8 J. WIGMORE,supra note 2, § 2326, at 633 ("Since the means of preserving secrecy
of communication are largely in the client's hands and since the privilege is a derogation from
the general testimonial duty and should be strictly construed, it would be improper to extend
its protection to third persons . . . ."); see also 8 J. WIGMORE, supra note 2, § 2325, at 633
("[The law] leaves to the client and attorney to take measures of caution sufficient to prevent
being overheard by third persons. The risk of insufficient precautions is upon the client. This
principle applies equally to documents.").
39. Courts applying the traditional approach refer to the client's ability to prevent disclosure, and find that failure to do so justifies waiver. See W.R. Grace & Co. v. Pullman, Inc.,
446 F. Supp 771, 775 (W.D. Okla. 1976) ("[d]efendant could have taken necessary steps to
remove purportedly privileged documents prior to permitting discovery"); United States v.
Kelsey-Hayes Wheel Co., 15 F.R.D. 461,465 (E.D. Mich. 1954) ("It is difficult to be persuaded
that these documents were intended to remain confidential . . . . One measure of their continuing confidentiality is the degree of care exhibited in their keeping, and the risk of insufficient precautions must rest with the party claiming the privilege.").
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and take steps to preserve it, only to have his communications disclosed through electronic surveillance, theft, or erroneously compelled disclosure. 40 Thus, disclosure in itself is not an accurate
indication of a lack of intent to retain confidentiality.
The second rationale for the traditional approach argues that
even if disclosure in some cases does not evidence a lack of confidential intent, in all cases it does make achievement of the privilege's
purpose impossible. The privilege is designed to encourage attorney-client communication by maintaining the confidentiality qf
those communications.41 Absent that confidentiality, assertion of the
privilege would "amount to no more than mechanical obedience to a
formula" 42 with no real benefit conferred on the client.
It is true that confidentiality can never be restored to a communication that has been disclosed. This loss of confidentiality can be
particularly harmful when disclosure of documents is made to one
who is an adversary outside the context of the litigation, such as a
business competitor.43 But the damage need not extend to the litigation at hand. Litigation takes place in a controlled environment
where lack of confidentiality outside the courtroom is irrelevant to
the proceedings within. For all practical purposes, a court can repair
the damage done by disclosure of a confidential document by
preventing use of that document at trial.44 Indeed, recipients of disclosed materials can be prohibited even from basing questions on
40. Cases such as these, where disclosure is caused by a force beyond the control of clients
and their attorneys, have prompted some courts to modify the traditional approach. This
modification, the voluntary disclosure test, is explored in Part III-A iefra.
41. See note 15 supra and accompanying text.
42. United States v. Kelsey-Hayes Wheel Co., 15 F.R.D. 461, 465 (E.D. Mich. 1954); see
also W.R. Grace & Co. v. Pullman, Inc., 446 F. Supp. 771, 775 (W.D. Okla. 1976) ("One
cannot produce documents and later assert a privilege which ceases to exist because of the
production."); Underwater Storage, Inc., v. United States Rubber Co., 314 F. Supp. 546, 549
(D.D.C. 1970) (citing Kelsey-Hayes).
43. In the context of litigation, the opposition is by definition an adversary. But the adversarial relationship may not persist once litigation has ended, and disclosure that was damaging
in litigation may not be harmful thereafter. However, when litigation occurs between business
competitors, for example, the disclosure can be damaging even after the litigation has ended.
Within this context, courts are particularly sensitive to the potential harm a litigant may suffer
when it inadvertently discloses privileged information. See, e.g., Transamerica Computer Co.
v. IBM Corp., 573 F.2d 646, 651-52 (9th Cir. 1978); Champion Intl. v. International Paper Co.,
486 F. Supp. 1328, 1332-33 (N.D. Ga. 1980); SCM Corp. v. Xerox Corp., 70 F.R.D. 508,519
(D.C. Conn.), appeal dismissed, 534 F.2d 1031 (2d Cir. 1976); Dunn Chem. Co. v. Sybron
Corp., 1975-2 Trade Cas. ~ 60,561, at 67,463 (S.D.N.Y.).
44. See note 43 supra and cases cited therein; see also 2 J. WEINSTEIN, supra note 14,
Standard 512 advisory committee note, at 512-1, 512-2. Restoring confidentiality to previously
disclosed documents has the same effect as excluding evidence under the exclusionary rule:
evidence known to all involved in the litigation is removed entirely from the consideration of
the court. Compare Weeks v. United States, 232 U.S. 383 (1914) (fourth amendment bars the
use of evidence secured through an illegal search and seizure), with Transamerica Computer
Co. v. IBM Corp., 573 F.2d 646 (9th Cir. 1978) (restoration of confidentiality to inadvertently
disclosed documents removes such documents from court's consideration).
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them. 45 Thus, courts can insure that the inadvertent disclosure does
not a.ffect the outcome of the litigation. It appears, then, that maintenance of the privilege despite disclosure can be a significant benefit
to the client.46
The value of maintaining the attorney-client privilege despite
disclosure extends beyond the litigation at hand. The client may become involved in future lawsuits where adversaries will seek discovery of arguably privileged materials. If the attorney-client privilege
covering specific documents was waived in prior litigation, the client
will be unable to assert the privilege with regard to those documents.47 Thus, maintaining the attorney-client privilege despite disclosure in one lawsuit preserves the privilege for future lawsuits.
The behavior of many clients and attorneys also reinforces the
conclusion that clients benefit from maintaining the privilege despite
disclosure. Certainly the client who expends time and money contesting the issue perceives such a benefit.48 Moreover, parties to litigation will often stipulate at discovery that inadvertent disclosure of
materials otherwise subject to the attorney-client privilege will not
waive the privilege.49 Underlying this procedure is the assumption
45. Few courts discuss what procedure to use in permitting assertion of the privilege despite inadvertent disclosure. The logical procedure would be to treat the documents in question as if they had never been disclosed. See Data Sys. v. Philips Business Sys., No. 78 Civ.
6015-CSH, slip op. (S.D.N.Y. Jan. 8, 1981) (available on LEXIS, Genfed library, Dist file)
(defendant may not "[base][questions] on the information obtained from previous examination
of that document"). There are, however, complications which attach to this procedure. Most
notably, it may be difficult to determine whether a question was based upon a document now
deemed to be privileged or on a non-privileged document. Perhaps because of such difficulties, it is hard to determine the scope and applicability of the rule barring questions based on
inadvertently disclosed material. See 2 J. WEINSTEIN, supra note 14, ~ 512[02], at 512-5 (''The
extent to which Standard 512 will bar the fruits of revealed matters is not clear."); SEC v.
OKC Corp., 474 F. Supp. 1031, 1039-40 (N.D. Tex. 1979) (court allowed SEC to use a privileged document it had obtained as a basis for making demands for unprivileged information).
46. There are costs associated with allowing assertion of the privilege after disclosure. In
many cases those costs are the same as those normally associated with a privilege asserted
before disclosure: adversaries are barred from using materials that would otherwise facilitate
the search for truth at trial. See notes 20-21 supra and accompanying text. In other instances,
though, the costs may be greater. For example, a party might not promptly assert the privilege
for inadvertently disclosed documents, and the opposing party might have reasonably relied
on the availability of the documents for the trial. In such cases, the court should find the
privilege waived. See notes 109-12 iefra and accompanying text.
47. When the privilege has been waived during one litigation, it cannot be asserted in
subsequent suits. See Permian Corp. v. United States, 665 F.2d 1214, 1221 (D.C. Cir. 1981)
("The client cannot be permitted to pick and choose among his opponents, waiving the privilege for some and resurrecting the claim of confidentiality to obstruct others . . . ."); see also
In re Penn Cent. Commercial Paper Litigation, 61 F.R.D. 453, 464 (S.D.N.Y. 1973) (holding
that waiver in early proceeding with SEC prevents assertion of privilege in instant case).
48. This is not to deny the possibility of other client motivations for contesting the issue. It
is possible, for example, that a client contests the issue simply as a means of delaying litigation.
See note 88 iefra for a more extensive discussion.
49. Parties can either stipulate by agreement that inadvertent disclosure during the document production will not waive the privilege, or obtain a court order to that effect. See Permian Corp. v. United States, 665 F.2d 1214, 1216 (D.C. Cir. 1981) (stipulation); Transamerica
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that assertion of the privilege despite disclosure can have positive
effects.
Even proponents of the traditional view have accepted the notion
that assertion of the privilege despite disclosure can sometimes be
beneficial. These courts generally allow assertion of the privilege
when disclosure has resulted from bad faith on the part of the attorney. 50 Thus, one can reasonably conclude that the second rationale
for the traditional approach is invalid, since maintenance of the privilege despite disclosure can significantly benefit the client.
The foregoing discussion makes it no surprise that most courts
and commentators have abandoned the traditional approach. 51
Modem courts agree that the test should focus on the client's intent
to maintain confidentiality, 52 but disagree on how this is best accomplished. Part III examines judicial formulations of intent-based
tests.
III. TESTS OF INTENT TO MAINTAIN CONFIDENTIALITY
Courts could try to ascertain a client's intent regarding the confidentiality of disclosed documents subjectively. Under this test, the
client would testify that he did or did not intend the inadvertently
disclosed documents to remain private, and the court would accordingly deem the privilege waived or preserved. Unfortunately, the ellComputer Co. v. IBM Corp., 573 F.2d 646, 649-50 (9th Cir. 1978) (court order); Eutectic
Corp. v. Metco, Inc., 61 F.R.D. 35, 42 (E.D.N.Y. 1973) (court order); cf. United States v.
Aronoff, 466 F. Supp. 855, 861 (S.D.N.Y. 1979) ("If the defendant's attorneys wished to avoid
an inadvertent waiver during pre-indictment negotiations, they could have agreed in advance
with the government's attorneys that any disclosures would be 'without prejudice.' ").
Attorneys would be well advised to obtain a pre-discovery stipulation or court order that
inadvertent disclosure will not waive the privilege. This avoids the costs and uncertainty of
litigating an inadvertent disclosure issue. It should be noted, however, that some courts accord
no weight to such stipulations between the parties. See, e.g., W.R. Grace & Co. v. Pullman,
Inc., 446 F. Supp. 771, 775 (W.D. Okla. 1976).
50. See Scheuer v. Scheuer, 239 So. 2d 51, 52 (Fla. Dist. Ct. App. 1970) (defendant's attorney tape recorded conversations with the defendant without defendant's consent; held, "it is a
breach of the privilege to permit a third party to give expert opinion testimony founded on the
unauthorized disclosures of the attorney"); 8 J. WtGMORE, supra note 2, § 2325, at 633.
51. Most of the recent cases apply either the voluntary disclosure test (see note 62 i'!fra) or
the reasonable precautions test (see note 77 i'!fra ).
52. See, e.g., Mendenhall v. Barber-Greene Co., 531 F. Supp. 951,955 n.8 (N.D. Ill. 1982)
("[T]his court subscribes to the approach exemplified by Rule 503(a)(4) by the initially proposed Federal Rules of Evidence as approved by the Supreme Court . . . . That Rule rejected
the old Wigmore strict responsibility doctrine in favor of an 'intent' test. . . .").
One can argue that intent is the basis of all waiver tests. Under Wigmore's traditional
approach, any disclosure manifests a client's lack of desire to maintain confidentiality and thus
waives the privilege. See notes 38-39 supra and accompanying text. The voluntary disclosure
test assumes that any disclosure, except one caused by an outside force, shows that the client
did not intend confidentiality. See notes 64-68 i'!fra and accompanying text. The reasonable
precautions test assumes that an absence of reasonable precautions against inadvertent disclosure indicates a lack of intent to maintain confidentiality. See note 83 i'![ra and accompanying
text. Thus, intent is at the core of all waiver tests.
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ent's strong interest in preventing use of formerly privileged
documents at trial precludes a court from reasonably relying on the
client's assertions. 53 Thus, a subjective test cannot be used. 54 For
this reason, courts and commentators rejecting the traditional approach advocate objective tests.
A satisfactory objective test employs factors that are reasonably
connected to the actual intent of the client, and as a result, the test is
more reliable than one based upon self-serving assertions of the client.55 The traditional allocation of the burden of proof also enhances the reliability of an objective test. Rather than requiring a
court to evaluate a client's bald claim of intent, it requires the client
to bring forth evidence which demonstrates his intent. 56 In addition
to offering reliability, an objective test makes waiver of the privilege
predictable. 57 An objective test informs the client of the precautions
53. The fact that the client is contesting the issue in court suggests that the client has a
strong interest in preventing the opposing party from using the documents. See note 48 supra
and accompanying text.
54. The problems inherent in making subjective determinations of intent are recognized in
diverse areas of law. In criminal law, courts have recognized that "[e]xcept in extraordinary
circumstances, criminal intent cannot be proved by direct evidence." United States v. Haldeman, 559 F.2d 3 I, 115 (D.C. Cir.) (en bane), cert. denied, 431 U.S. 933 (1977). In the area of
intentional torts, courts have similarly not relied upon subjective intent. Intent there has
meant "that where a reasonable man in the defendant's position would believe that a particular result was substantially certain to follow, he would be dealt with by the jury, or even by the
court, as though he had intended it." PROSSER ON TORTS, § 8, at 30 (2d ed. 1955); see also
United States v. Andrews, 612 F.2d 235,251 (6th Cir. 1979) (prosecutorial vindictiveness case
noting the "difficulty of showing actual vindictiveness, which involves a determination of the
prosecutor's state of mind"), rehg. en bane, 633 F.2d 449 (1980), cert. denied, 450 U.S. 927
(1981); Note, Proseculorial Vindictiveness in the Criminal Appellate Process: Due Process Protection After United States v. Goodwin, 81 MICH. L. REV. 194, 206 n.61 (1982).
These examples can be distinguished from the attorney-client privilege cases in that they
require one party to prove the intent of another party. In the privilege cases, however, the
client must prove his own intent. While proving the intent of another is undoubtedly more
difficult than establishing one's own intent, the general problems associated with subjective
tests of intent are present in both contexts.
55. This reliance upon a reasonable connection between the factors employed and the actual intent of the client is as widespread in the law as the reluctance to employ subjective tests
of intent, explored at note 54supra. See United States v. Haldeman, 559F.2d31, 115-16 (D.C.
Cir.) (en bane) ("it is ..• not only appropriate but also necessary for the jury to look at 'all of
the circumstances' in determining specific intent") (footnote omitted), cert. denied, 431 U.S.
933 (1977); W. LAFAVE & A. SCOTT, HANDBOOK ON CRIMINAL LAW,§ 28, at 203 (1972) ("So
of course [the criminal's] thoughts must be gathered from his words (if any) and actions in
light of all the surrounding circumstances.").
56. E.g., Weil v. Investment/Indicators, Research & Management, Inc., 647 F.2d 18, 25
(9th Cir. 1981) ("As with all evidentiary privileges, the burden of proving that the attorneyclient privilege applies rests not with the party contesting the privilege, but with the party
asserting it.") (citations omitted).
57. Predictability is generally considered a virtue in administration of the attorney-client
privilege. See, e.g., Upjohn Co. v. United States, 449 U.S. 383,393 (1981) ("But if the purpose
of the attorney-client privilege is to be served, the attorney and client must be able to predict
with some degree of certainty whether particular discussions will be protected."); Note, The
Allorney-C/ienl Privilege in the Corporate Selling: A Suggested Approach, 69 MICH. L. REV.
360, 372 (1970) ("[Courts] have subjectively viewed situations after co=unications have been
made, and have then retrospectively determined whether the privilege should apply. In so
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he must take to prevent waiver despite disclosure. 58 This is particularly useful to a client concerned about the potential of inadvertent
disclosure in the context of a large document production. 59
The major disadvantage of an objective test is the possibility of
inaccuracy in individual cases. Inevitably, an objective test becomes
a standard of conduct that must be met rather than an inquiry into a
particular client's intent.60 As a result, there will be cases in which
the objective factors mandate one result while the client's actual intent dictates another. 61 Thus, the preferred test will be the one in
which the objective factors most closely match actual client intent.
Courts and commentators have proposed two objective tests.
A. The Voluntary .Disclosure Test

Some scholars and jurists have adopted a test which focuses on
the voluntariness of a disclosure of privileged documents. Any voluntary disclosure waives the attorney-client privilege, while an involuntary disclosure does not. 62
doing, they have failed to provide objective guides for determining future conduct. As a result,
an attorney and his client have little to rely on when attempting to predict whether a particular
co=unication will be privileged."); Note,Allorney-Client Privilegefor Corporate Clients: Tl,e
Control Group Test, 84 HARV. L. REV. 424, 426 (1970).
58. Of the two objective tests discussed in this Note, the reasonable precautions test provides the client who wishes to preserve the attorney-client privilege with more guidance. It
furnishes the client with a standard of conduct to which he may conform and thus avoid
waiver. See notes 87-89 infra and accompanying text. The voluntary disclosure test is less
helpful. However, it does assure the client that he will be protected against inadvertent disclosure which is caused by an outside force. See notes 63-68 infra and accompanying text.
59. Because the voluntary disclosure test does not apply to inadvertent disclosures at document productions, this benefit pertains only to the reasonable precautions test. See note 72
infra and accompanying text.
60. Oliver Wendell Holmes, in reference to determination of intent in fraud cases, said:
"The standard of what is called intent is thus really an external standard of conduct under the
known circumstances . . . ." 0. HOLMES, THE COMMON LAW 107 (1963 ed.).
61. For a discussion of the possible inaccurate results which the reasonable precautions test
might yield, see note 92 infra and accompanying text.
62. See Supreme Court Standard 511:
WAIVER OF PRIVILEGE BY VOLUNTARY DISCLOSURE
A person upon whom these rules confer a privilege against disclosure of the confidential
matter or co=unication waives the privilege if he or his predecessor while holder of the
privilege voluntarily discloses or consents to disclosure of any significant part of the matter or co=unication. The rule does not apply if the disclosure is itself a privileged
co=unication.
2 J. WEINSTEIN, supra note 14, Standard 511, at 511-1.
The Supreme Court Standards were approved by the Court as Rules of Evidence for the
Federal Courts. Though not accepted by the Congress (see note l supra for the text of the rule
adopted), the standards are considered a guide to the federal rules of evidence as they now
stand. Transamerica Computer Co. v. IBM Corp., 573 F.2d 646, 651 (9th Cir. 1978).
For cases using the voluntary disclosure test, see, e.g., In re Grand Jury Proceedings Involving Berkeley & Co., 466 F. Supp. 863,869 (D. Minn. 1979) (theft of privileged documents
by a third party would not result in waiver), qffd as mod!fied, 629 F.2d 548 (8th Cir. 1980); In
re Penn Cent. Co=ercial Paper Litigation, 61 F.R.D. 453 (S.D.N.Y. 1973) (testimony of
attorney at SEC proceeding about privileged information; held, privilege waived); see also
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The test defines .a voluntary disclosure as one made by the client's own act, regardless of whether or not that disclosure was intentional.63 Because this test presumes that clients possess the means to
maintain secrecy,64 it concludes that any inadvertent disclosure by
the client is due to negligence. 65 The client's negligence implies a
Suburban Sew 'N Sweep v. Swiss-Bemina, Inc., 91 F.R.D. 254 (N.D. Ill. 1981); Champion
Intl. Corp. v. International Paper Co., 486 F.Supp. 1328 (N.D. Ga. 1980).
In Champion, the court was asked to rule on the scope of waiver once disclosure occurred.
The case is therefore not directly on point. Nevertheless, the court indicates that it subscribes
to the voluntary disclosure approach. 486 F. Supp. at 1332.
In Suburban Sew 'N Sweep, where documents lost their confidentiality and the protection
of the privilege when a third party found them in a trash container, the court does not explicitly state the standard that it applies. The court notes that this case was not an involuntary
disclosure case "where the information is acquired by third parties in spite of all possible
precautions" because disclosure could have been "prevented by destroying the documents or
rendering them unintelligible before placing them in a trash dumpster." 91 F.R.D. at 260.
The court concedes that "this degree of precaution may seem extreme" but that it was within
the power of the parties "to protect against disclosure." On these grounds, the court ruled the
privilege waived.
One could argue that Suburban Sew 'N Sweep applies a reasonable precautions test, as the
court examines the precautions taken by the client to prevent disclosure. However, the court
examines these precautions primarily to determine whether the client or the outside force
caused the disclosure. The court's emphasis on the client's presumed power to prevent the
disclosure, rather than on the reasonableness of the client's actions, places this case in the
voluntary disclosure category. For a detailed discussion of this case, see Comment,Applicability ofthe Attorney-Client Privilege to Communications Intercepted by Third Parties, 69 IOWA L.
REV. 263 (1983).
63. An intentional disclosure is different from a voluntary disclosure. The Supreme Court
Standards recognize this distinction. The Standards examine the client's intent toward confidentiality only in determining whether the privilege initially applied to a document. See 2 J.
WEINSTEIN, supra note 14, Standard 503 advisory committee note (a){4), at 503-5 ("[T]he requisite confidentiality of communication is defined in terms of intent."). In determining
whether disclosure of a document to which the privilege initially applied constitutes waiver,
the Standards shift from an analysis of intent to an analysis of voluntariness. The inquiry is
whether the disclosure was the result of the client's own act. Thus, in determining waiver, the
Standards do not take into account whether the client intended to maintain confidentiality. So
long as the act was voluntary, the privilege is waived. See 2 J. WEINSTEIN, supra note 14,
Standard 511 advisory committee note, at 511-1, 511-2 (noting that the privilege is waived
when disclosure occurs by the client's own act but not otherwise); cf. 2 J. WEINSTEIN, supra
note 14, Standard 512, at 512-1 (no waiver if disclosure is compelled erroneously or made
without opportunity to claim the privilege); see also Ladd, Privileges, 1969 LAW & Soc. ORD.
555, 588; Comment, Federal Rules of Evidence and the Law ofPrivileges, 15 WAYNE L. REV.
1286, 1364, 1368 (1969).
64. Courts adopting the voluntary disclosure test retain this presumption from Wigmore's
traditional approach, described at note 38 supra and accompanying text. See, e.g., Suburban
Sew 'N Sweep, 91 F.R.D. 254, 261 (N.D. Ill. 1981). In ruling that the privilege was waived
when a third party obtained documents from a trash dumpster, the court stated that "it is
within [the client's] power to decide what precautions to take, and so to protect against
disclosure."
65. This approach is essentially the same as that reflected in the first rationale of the traditional test: if a client desires secrecy, he can maintain it. See notes 38-40 supra and accompanying text. Under this rationale, waiver arises from the "lack of confidential intent implied
from the negligence of the parties in not assuring privacy." Comment, supra note 63, at 1368.
The voluntary disclosure test also implies negligence in these circumstances, but narrows its
definition to exclude outside forces. Thus these two tests produce identical results in cases of
inadvertent disclosure which do not involve an outside force: the client is deemed negligent
and waiver of the privilege results.
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lack of intent to preserve confidentiality and results in a waiver of
the privilege.66
An involuntary disclosure, on the other hand, is defined narrowly
as one caused by the intervention of an outside force. 67 This intervention negates any inference of negligence, for the client cannot be
held responsible for a disclosure caused exclusively by a force
outside his control. 68 Thus, the attorney-client privilege remains
intact.
66. Although the focus of the voluntary disclosure test is on whether or not an outside
force caused the disclosure, courts applying the test sometimes consider the actions taken by
the client to prevent disclosure. They examine the conduct of the client to determine whether
the client or the outside force caused the disclosure. If a client has taken "all possible precautions," and disclosure nevertheless occurs, then an outside force is presumed responsible. See
the discussion of Suburban Sew 'N Sweep, at note 62supra.
In general, though, only disclosures caused by distinct outside forces preserve the attorneyclient privilege under the voluntary disclosure test. This test is unsatisfactory when there is an
outside force because it measures the client's intent too broadly. For example, consider a
client who takes absolutely no disclosure precautions and who does not care about confidentiality. Disclosure occurs, but as a result of sophisticated electronic surveillance. Despite the
client's demonstrated lack of interest in maintaining confidentiality, the privilege would not be
waived under the voluntary disclosure test.
In contrast, the reasonable precautions test examines only the client's behavior. See Parts
III-Band IV infra. Thus, in the preceding hypothetical, the reasonable precautions test would
focus on objective manifestations of the client's indifference toward confidentiality and would
deem the privilege waived.
As a practical matter, however, most disclosures involving an indifferent client will be
caused by that indifference rather than by an unrelated outside force. The voluntary disclosure test would then correctly reflect the client's lack of intent and waive the privilege. The
foregoing hypothetical, however, demonstrates that the reasonable precautions test would
reach the correct result in either case, while the voluntary disclosure test would not.
67. Courts and co=entators utilizing the voluntary disclosure test recognize a variety of
outside forces. See, e.g., Supreme Court Standard 512:
PRIVILEGED MATTER DISCLOSED UNDER
COMPULSION OR WITHOUT OPPORTUNITY
TO CLAIM PRIVILEGE
Evidence of a statement or other disclosure of privileged matter is not admissible against
the holder of the privilege if the disclosure was (a) compelled erroneously or (b) made
without opportunity to claim the privilege.
2 J. WEINSTEIN, supra note 14, Standard 512, at 512-1; see also In re Grand Jury Proceedings
Involving Berkeley & Co., 466 F. Supp. 863, 869 (D. Minn. 1979), a.ffd. as mod!fted, 629 F.2d
548 (8th Cir. 1980), where the court observed that ''the modem trend appears to be away from
Wigmore and toward a principle that the privileged status is not lost when the attorney and
client take reasonable precautions to ensure confidentiality but nonetheless are overheard by a
surreptitious eavesdropper." The court applied this general principle to documents stolen
from the client.
68. See Transamerica Computer Co. v. IBM Corp., 573 F.2d 646, 651 (9th Cir. 1978);
Suburban Sew 'N Sweep, 91 F.R.D. 254, 260 (N.D. Ill. 1981) ("(W]hile it may perhaps have
been tolerable in Wigmore's day to penalize a client for failing to achieve secrecy, such a
position is outmoded in an era of sophisiticated eavesdropping devices against which no easily
available protection exists . . . ."); In re Grand Jury Proceedings Involving Berkeley & Co.,
466 F. Supp. 863, 869 (D. Minn. 1979) (court notes that there is no waiver specifically in the
case of a surreptitious eavesdropper, but the logic of the decision applies to all involuntary
disclosures), a.ffd. as mod!fted, 629 F.2d 548 (8th Cir. 1980); Ladd, supra note 63, at 588 ("If for
any reason not the holder's fault a disclosure is wrongfully obtained, it may not be used
against him."); Comment,supra note 63, at 1368 (1969) (discussing the eavesdropper case) ("In
such situations confidentiality is lost through no fault of the participants; they intended the
matter to be confidential and the privilege should not be lost through the accident of a third
party disclosure.").
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The voluntary disclosure test produces the correct outcome in
cases which involve an outside force. In cases of disclosure through
eavesdropping69 or theft, 70 it is clear that the client has not demonstrated a lack of intent to maintain confidentiality. Thus, the test
correctly preserves the attorney-client privilege for the disclosed
material.
The accuracy of the voluntary disclosure test in determining intent to disclose, however, does not extend to cases in which no
outside force is involved. Theoretically, a client could maintain confidentiality in all cases not involving an outside force, as the test assumes. Nevertheless, as a practical matter, even the client who
genuinely intends confidentiality can mistakenly disclose privileged
documents. 7 I In such a case, the voluntary disclosure test incorrectly
waives the attorney-client privilege.
The problem of inadvertent disclosure during document productions illustrates this shortcoming of the voluntary disclosure test.
Here the test would always find the privilege waived, since the client
himself, rather than an outside force, made the disclosure. 72 This
result fails to differentiate between the client who does not care
about confidentiality and who does nothing to preserve it, and the
client who carefully sets up a reasonable screening procedure which
fails to prc,tect some privileged documents. 73 In the latter case, the
69. See 2 J. WEINSTEIN, supra note 14, ~ 503(b)[02), at 503-37; In re Grand Jury Proceedings Involving Berkeley & Co., 446 F. Supp. 863, 869 (D. Minn. 1979); Suburban Sew 'N
Sweep v. Swiss-Bernina, Inc., 91 F.R.D. 254,258 (N.D. Ill. 1981); Ladd,supra note 63, at 558;
Comment, supra note 63, at 1368.
10. See In re Grand Jury Proceedings Involving Berkeley & Co., 446 F. Supp. 863, 869 (D.
Minn. 1979) (maintaining the privilege despite theft of documents by a third party). But see
Suburban Sew 'N Sweep v. Swiss-Bernina, Inc., 91 F.R.D. 254, 258 (N.D. Ill. 1981) (discussed
at note 62 supra).
71. See, e.g., the cases cited at note 73 infra.
72. This conclusion is based on the definition of a voluntary disclosure as one made by the
client's own act, whether or not intentional. See note 63 supra and accompanying text. It
should be noted that the only case which explicitly applies the voluntary disclosure test to a
document production takes a different approach. See Transamerica Computer Co. v. IBM
Corp., 573 F.2d 646 (9th Cir. 1978), discussed at notes 74-76 infra and accompanying text.
However, the voluntary disclosure test produces results identical to those of the traditional
approach in cases which do not involve an outside force. See note 65 supra and accompanying
text. Thus, some courts may appear to use the traditional approach for document production
cases simply because they assign responsibility to the client for the disclosure, rather than to an
outside force. q: W.R. Grace & Co. v. Pullman, Inc., 446 F. Supp. 771, 775 (W.D. Okla.
1976) ("[S]aid defendant could have taken necessary steps to remove purportedly privileged
documents prior to permitting discovery . . . ."); United States v. Kelsey-Hayes Wheel Co., 15
F.R.D. 461 (E.D. Mich. 1954) ("[T]he risk of insufficient precautions must rest with the party
claiming the privilege."). The test applied in such cases, as well as the outcome reached, might
have been different had an outside force caused the disclosure. These cases thus could be
taken to support the notion that in document productions, the voluntary disclosure test automatically waives the attorney-client privilege for all disclosed documents.
73. This is a significant problem. For cases in which privileged documents have been disclosed despite the existence of a screening procedure, see Data Sys. v. Philips Business Sys.,
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voluntary disclosure test inaccurately reflects the client's state of
mind and waives the attorney-client privilege.
The Ninth Circuit Court of Appeals modified the voluntary disclosure test in Transamerica Computer Co. v. International Business
Machines Cop .74 There the court examined a claim that IBM's inadvertent disclosure of a limited number of documents in prior litigation waived the attorney-client privilege for those documents. The
inadvertent disclosure had occurred in an accelerated discovery proceeding in which seventeen million pages were reviewed in three
months. The court held that the production of the documents during
the accelerated discovery was a compelled disclosure which did not
waive the attorney-client privilege.75
Even if one accepts the Transamerica approach, 76 the voluntary
disclosure test remains inadequate in most document production
cases. The client who takes great pains to preserve confidentiality
during the document production is protected against waiver of the
privilege only when the discovery procedure is sufficiently accelerated. A test which more accurately reflects the client's state of mind
is needed.
B. The Reasonable Precautions Test

A better test of the client's intent to maintain confidentiality focuses on the precautions taken to prevent disclosure of privileged
communications.77 In the context of a document production,78 it is
No. 78 Civ. 6015-CSH, slip op. (S.D.N.Y. Jan. 8, 1981) (available on LEXIS, Genfed library,
Dist file); SCM Corp. v. Xerox Corp., 70 F.R.D. 508, 519-20 (D.C. Conn.), appeal dismissed,
534 F.2d 1031 (2d Cir. 1976); National Helium Corp. v. United States, 219 Ct. Cl. 612 (1979);
Cities Serv. Helex, Inc. v. United States, 214 Ct. Cl. 765 (1977).
74. 573 F.2d 646 (9th Cir. 1978).
75. 573 F.2d at 648-51.
76. A strong argument can be made that the court applied the compulsion theory improp•
erly. Compulsion implies that the production of the privileged documents was not the client's
own act. That is not the case in Transamerica, where the client made its own decision about
what to disclose and what to retain. One suspects that the court characterized Transamerica as
a compulsion case to avoid dealing with the difficult and controversial inadvertent disclosure
issue. The problem with this approach is that it muddies the analysis; the court came to the
right result for the wrong reason and thus failed to provide any insight into the inadvertent
disclosure problem.
The case is better characterized as involving an inadvertent disclosure. IBM released privileged documents unintentionally. Its intent to maintain confidentiality is evidenced by the
rigorous screening procedure and is buttressed by the fact that accelerated discovery made an
unintentional disclosure likely. The reasonable precautions test, discussed in Part 111-B it!(ra,
provides a good structure for evaluating this claim.
77. For cases employing the reasonable precautions approach, see In re Grand Jury Subpoena Served Upon Simon Horowitz, 482 F.2d 72 (2d Cir.), cert. denied, 414 U.S. 867 (1973);
Data Sys. v. Philips Business Sys., No. 78 Civ. 6015-CSH, slip op. (S.D.N.Y. Jan. 8, 1981)
(available on LEXIS, Genfed library, Dist file); National Helium Corp. v. United States, 219
Ct. Cl. 612 (1979).
One could argue that Horowitz is not a reasonable precautions case. The court quotes
United States v. Kelsey-Hayes Wheel Co., 15 F.R.D. 461 (E.D. Mich. 1954), a case using the
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fair to expect a client who intends to maintain confidentiality to take
precautions to do so.79 Moreover, the test provides the best possible
reflection of the client's intent by requiring that the precautions be
"reasonable." A less stringent test would respect token efforts to protect privileged documents which were made without a genuine intent
to prevent disclosure. 80 Similarly, a stricter test would be unacceptable. Stricter tests, such as the traditional approach and the voluntraditional approach, and the Proposed Federal Rules of Evidence (the Supreme Court Standards discussed in note 62 supra), which employ the voluntary disclosure test. Nevertheless,
the court emphasized the client's failure to take any precautions: "It is not asking too much to
insist that if a client wishes to preserve the privilege under such circumstances, he must take
some affirmative action to preserve confidentiality." 482 F.2d at 82. This emphasis indicates
that the court applied a reasonable precautions test.
Alternatively, Horowitz may be considered a scope of waiver case. The court assumes that
the third party saw some, but not all, of the privileged documents he was given. 482 F.2d at
81. Arguably, then, the issue before the court is whether the privilege is waived for the undisclosed documents because other privileged documents have been revealed. The court, however, does not explicitly consider the connection between the revealed and the undisclosed
documents. Instead, the court focused on the lack of precautions taken to prevent disclosure.
482 F.2d at 82.
Cities Serv. Helex, Inc., 214 Ct. Cl. 765 (1977), arguably adopts the reasonable precautions
test also. In Cities Service, the court found the privilege to be intact. The client, the U.S.
Government, had made a list of documents to be withheld. However, a government attorney
inadvertently released some of the documents on the list. The court stated that it knew "of no
case in which an attorney was held to have been able to waive the privilege of a client who had
previously indicated that he wanted to assert the privilege." 214 Ct. Cl. at 768. Thus, the issue
in this case may simply be the lack of the attorney's authority to waive the client's privilege.
CJ. note 27 supra. Alternatively, the case can be viewed as one in which the client took reasonable precautions to prevent disclosure by compiling a list of documents to be withheld, and
thus preserved the privilege. Perhaps the case is best seen as a hybrid: the court emphasized
both that the attorney was without authority to waive the privilege and that the client had
taken steps to ensure that disclosure would not occur.
78. The reasonable precautions test could also apply outside the setting of a document
production. See In re Grand Jury Subpoena Served Upon Simon Horowitz, 482 F.2d 72, 81
(2d Cir.) (documents left in care of client's accountant; reasonable precautions test applied),
cert. denied, 414 U.S. 867 (1973); cf. United States v. Aronoff, 466 F. Supp. 855, 861 (S.D.N.Y.
1979) (suggesting that the parties could have avoided waiving the attorney-client privilege during pre-indictment negotiations by agreeing in advance that any disclosures would be without
prejudice).
79. See In re Grand Jury Subpoena Served Upon Simon Horowitz, 482 F.2d 72, 82 (2d
Cir.) ("It is not asking too much to insist that if a client wishes to preserve the privilege under
such circumstances, he must take some affirmative action to preserve confidentiality."), cert.
denied, 414 U.S. 867 (1973); Suburban Sew 'N Sweep v. Swiss-Bernina, Inc., 91 F.R.D. 254,
258 (N.D. Ill. 1981) ("[S]ince the theoretical predicate of the privilege is to protect confidentiality, when the parties to the co=unication themselves . . . do not take reasonable steps to
insure and maintain its confidentiality, the privilege does not apply or is vitiated.").
80. The test proposed by the court in National Helium Corp. v. United States, 219 Ct. Cl.
612 (1979), might be viewed as a less stringent test. The court stated the test as "whether the
procedure followed by the plaintiff was so lax, careless or inadequate that plaintiff must objectively be considered as indifferent to disclosure of anything . . . ." 219 Ct. Cl. at 614. This
statement, taken in isolation, sanctions a test that favors the client, ie., the client simply does
something and the privilege is retained. However, the court later described the precautions
taken as a "good faith, sufficiently careful, effort to winnow a relatively small number of privileged materials from a large number of documents to be produced . . . ." 219 Ct. Cl. at 615.
Clearly, the court required more than a token effort, and thus National Helium is appropriately
characterized as a reasonable precautions test. See note 77 supra.
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tary disclosure test, do not always protect clients who have
demonstrated a genuine intent to maintain confidentiality. 81
The reasonable precautions test, like the voluntary disclosure
test, can be seen as turning upon a determination of negligence.
However, the two tests differ over when negligence has occurred.
The voluntary disclosure test assumes that client negligence is responsible for all disclosures except those caused by an outside
force, 82 while the reasonable precautions test finds negligence only if
the client fails to take reasonable precautions. 83 The two tests reach
the same result when the client has taken reasonable precautions,
and an outside force causes disclosure. 84 However, the tests reach
different results when no outside force is involved. In such cases, the
voluntary disclosure test waives the privilege without further inquiry
into client intent. 85 The reasonable precautions test examines more
directly the client's intent by evaluating the procedures instituted to
prevent disclosure. 86
While the main advantage of the reasonable precautions test is its
accurate reflection of client intent, in practice the test becomes a
standard of conduct which clients must meet to retain the privilege. 87
This standard could significantly reduce the costs of discovery for
clients who care about confidentiality. 88 Once the client has taken
"reasonable precautions," no additional expenditures would be nee81. See notes 40, 71-73 supra and accompanying text.
82. See notes 63-66 supra and accompanying text.
83. See National Helium Corp. v. United States, 219 Ct. Cl. 612,616 (1979) ("[T]he fundamental questions always are: did the client wish to keep back the privileged materials and did
he take adequate steps in the circumstances to prevent disclosure of such documents?"); see
also Data Sys. v. Philips Business Sys., No. 78 Civ. 6015-CSH, slip op. (S.D.N.Y. Jan. 8, 1981)
(available on LEXIS, Genfed library, Dist file) (concluding that the precautions taken by the
client to prevent disclosure were not so "'lax, careless, or inadequate' " as to constitute waiver)
(quoting National Helium, 219 Ct. Cl. at 614).
84. See note 66 supra.
85. See note 72 supra and accompanying text.
86. See note 83 supra and accompanying text.
87. See note 60 supra and accompanying text.
88. This is consistent with the interest of the Federal Rules of Civil Procedure in securing
"the just, speedy and inexpensive determination of every action." FED. R. C1v. P. I.
Some may argue that the reasonable precautions test will increase discovery costs. By forcing courts to evaluate the reasonableness of the client's actions, the test might prolong the
discovery process. By contrast, the traditional approach and the voluntary disclosure standard
would not require extensive hearings. This criticism may be valid during the initial period
when courts struggle to define "reasonable precautions." However, once they have settled on a
definition, less deliberation should be necessary. Even if the reasonable precautions test does
increase discovery costs, the test's more accurate reflection of client intent justifies the expense.
A more troubling argument is that the reasonable precautions test will be misused. Clients
indifferent to confidentiality could use the test to challenge waiver in order to delay litigation
and to put the opposition to greater expense. Such abuses are unlikely. Delay and harassment
in discovery is generally initiated by those requesting documents, not those asked to produce
documents. Cf. Perlman, The Federal Discovery Rules: A Look al New Proposals, 15 NEW
ENG. L. REv. 57 (1979-80). If the document producer wanted to delay, he would be more
likely to do so by making a request for documents or by simply slowing down his own produc-
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essary to preserve the privilege. 89 In contrast, the traditional approach and the voluntary disclosure test provide no safe harbor for
the client. Under these tests, any inadvertent disclosure in a document production waives the attorney-client privilege. 90 Thus, the client desiring confidentiality must do everything in his power to
prevent any disclosure, rather than simply taking reasonable precautions against disclosure. This strict standard adds significantly to the
burdens of discovery. 91
The reasonable precautions approach, however, is not perfect.
One can imagine the case of a client who genuinely intends confidentiality but fails to take reasonable precautions to prevent disclosure. The test would deny the protection of the privilege despite the
client's intent to maintain confidentiality. Alternatively, the test
might allow the client who did not intend confidentiality to assert the
privilege because he has taken reasonable precautions. However,
these problems with the reasonable precautions test are not significant. While the test would produce undesirable results in the two
situations described above, neither situation is likely to occur with
any frequency. 92
The accuracy of the reasonable precautions test depends, in large
part, on how "reasonable precautions" is defined. Part IV addresses
this problem.
IV.

DETERMINATION OF REASONABLE PRECAUTIONS

The precise extent of precautions that will be considered reasonable will necessarily vary according to the circumstances surrounding a particular document production. Nevertheless, there are
certain features common to document productions which can help
courts decide whether reasonable precautions have been taken. 93
tion process. Both of these tactics would cost the document producer considerably less than
pursuing the waiver issue at court.
89. One exception is the obligation of the client to make a timely objection to the use of
documents which have been inadvertently disclosed. See notes 109-12 i'!fra and accompanying text. However, the cost to the client of making such an objection is not likely to be high.
90. See notes 36 and 72 supra and accompanying text.
91. There is no question that discovery is in many cases a burdensome process. See Perlman, supra note 88, at 58 n.4; Lasker, The Court Crunch: A View From the Bench, 76 F.R.D.
245, 252-53 (1977).
92. It is difficult to imagine a client seriously concerned with maintaining confidentiality
taking anything less than reasonable precautions against disclosure. Thus, few clients who
genuinely intend confidentiality would lose the privilege under the reasonable precautions test.
The other shortcoming of the reasonable precautions test, its preservation of the privilege
for clients who do not intend confidentiality but who take reasonable precautions, is also minor. First, a client could misuse the privilege only for the few documents which fall within its
narrowly defined scope. See note 2 supra. Second, if a client is unconcerned with confidentiality, he is not likely to expend the time and money necessary to take reasonable precautions or
to litigate the issue.
93. Not all of these features will be important or even relevant in every case. Presented
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These basic features, along with the issues they raise, are considered
here.
A.

The Screening Procedure Used

The reasonable precautions test generally requires the client to
adopt a screening procedure which is reasonably likely to separate
privileged from nonprivileged documents. 94 Clearly, it is difficult to
prescribe a standard of care applicable to all cases. In some instances, a client's files may be so well-organized that a screening of
the contents of the files is unnecessary. 95 In others, it may be necessary to screen each individual document. 96 Generally, however, the
more thorough a screening procedure, the more likely it is that a
disclosure was inadvertent.97
The thoroughness of a screening procedure relates not only to the
manner in which each document is scrutinized, but also to the
number of screeners reviewing each document. Some screening procedures put documents through several tiers of review before production.98 The use of a multi-tiered approach is particularly
appropriate when the screener himself must classify the documents
as privileged or nonprivileged.99 In these cases, a second or even
third review of each document enhances the likelihood that classifihere is a list of major factors which will help courts decide whether or not reasonable precautions have been taken. This list is not intended to be exhaustive. A litigant should be permitted to introduce any evidence which bears on his intent to maintain confidentiality.
94. As stated in National Helium v. United States, 219 Ct. Cl. 612, 615 (1979), the test is
whether the client has made "a good faith, sufficiently careful, effort to winnow a relatively
small number of privileged materials from a very large number of documents."
95. This was the situation in National Helium v. United States, where only files that "normally contain" attorney-client materials were reviewed. 219 Ct. Cl. 612, 615 (1979).
96. This raises the question of whether a court can reasonably require the examination of
every relevant document in order to find that the client has taken reasonable precautions.
Arguably, a court must require such a rigorous form of review by the client if it is the only way
to segregate the privileged material. One court, however, has expressed the concern that such
a requirement would make the discovery process too expensive. "A flat requirement of document-by-document screening would probably help avoid some camouflaged changes of mind
by the document-possessor, but the price of such across-the-board preventive hygiene seems to
us too high . . . ." National Helium v. United States, 219 Ct. Cl. 612, 615 n.5 (1979).
97. The client certainly should introduce any evidence which suggests that the organization of its files made an extensive review unnecessary, or that its screening procedure was itself
thorough.
98. See, e.g., Transamerica Computer Co. v. IBM Corp., 573 F.2d 646 (9th Cir. 1978).
IBM's initial screening removed potentially privileged documents from the files, These documents were then reviewed by experienced attorneys to determine whether they were actually
privileged and whether they should be disclosed. In addition, IBM attempted to employ an
"interceptor" whose function was to review each document which opposing counsel requested
to ensure that no privileged documents were disclosed. However, the trial judge upheld an
objection to the use of the interceptor. 573 F.2d at 649.
99. This situation is likely to arise when a client is faced with a general request for production and has no idea of the number of privileged documents that exist nor the location of those
documents.
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cation errors will be detected. In other circumstances, a multi-tiered
approach may be unnecessary. If the screener has a list of all the
privileged documents, and is merely separating them from the
others, there may be less need for review of his decisions. 100
Any judgment of the quality of the screening procedure should
take into account external factors affecting the client's performance.
A prominent example is court-imposed time constraints. If the client
is forced to screen a large number of documents very quickly, 101 the
precautions taken by that client cannot be as extensive as those taken
by clients operating without time constraints. The test of reasonableness should be adjusted accordingly.

B. Competence of the Screeners
If the screener employed could not reasonably be expected to differentiate between privileged and nonprivileged documents, then
reasonable precautions have not been taken. On the other hand, disclosure caused by a screener's clerical error does not evidence a lack
of precautions.
The necessary level of competence of a screener will vary according to the responsibility given that screener. 102 If the screener must
simply consult a list to determine whether to withhold a document or
not, no expertise is required for the job. 103 On the other hand, advanced legal expertise may be required if the screener must determine whether the privilege applies to particular documents. 104 In
100. A previously prepared list of privileged documents is a particularly good indication of
an intent to maintain confidentiality. See, e.g., Cities Serv. Helex, Inc. v. United States, 214
Ct. Cl. 765 (1977), where the client prepared three lists of privileged documents for the
screener to consult during the document production. The screener failed to consult two of the
lists, and as a result produced some documents that he should not have. Because the list
demonstrated the inadvertent nature of the disclosure, the court held that the attorney-client
privilege remained intact. 214 Ct. Cl. at 766-67. An alternative view of the holding is
presented at note 77 supra.
IOI. See, e.g., the accelerated discovery procedure of the Transamerica case, discussed at
notes 74-76 supra and accompanying text.
102. Courts have not explicitly dealt with this problem. However, several cases suggest that
the standards for screener competence are not high. In Data Sys. v. Philips Business Sys., No.
78 Civ. 6015-CSH, slip op. (S.D.N.Y. Jan. 8, 1981) (available on LEXIS, Genfed library, Dist
file), two paralegals were responsible for the screening disclosure. In two other cases, "assistants" handled the screening. See National Helium Corp. v. United States, 219 Ct. Cl. 612
(1979); Cities Serv. Helex, Inc. v. United States, 214 Ct. Cl. 765 (1977). In each case, the
precautions were considered sufficient to indicate an intent to maintain confidentiality. It is
true that factors other than the competence of the screeners may have elicited these results.
See, e.g., note 100 supra. One can conclude, however, that reasonable precautions can be
found in cases where the screeners did not possess a high level of expertise.
103. Cf. note 100 supra and accompanying text.
104. Sometimes the screener may be able to decide whether or not the privilege applies
simply by identifying the author and recipient of the co=unication. This task would require
no legal expertise. In other cases, detailed knowledge of the privilege and the facts of the case
may be necessary to classify the documents. This sort of classification job would be best handled by an attorney.
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other cases, technical or scientific knowledge may be a prerequisite
for a screener to do an adequate job. 105
A screener's past performance is also relevant to a determination
of his competence. If possible, the client should select a screener
who has demonstrated the capacity to handle a document production, rather than one with a history of carelessness. 106

C. Results of the Screening
The extent of disclosure can help determine the adequacy of the
precautions previously taken. Any consideration of the extent of disclosure should take into account the total number of documents reviewed, the number of these documents which were privileged, and
the number of privileged documents actually disclosed. For example, if one of one hundred privileged documents is disclosed out of
one million documents reviewed, this suggests that the precautions
employed were reasonable. If, however, one of five privileged documents is disclosed out of twenty documents reviewed, the precautions taken are suspect.107
The nature of the privileged documents disclosed may also provide evidence of the suitability of the precautions taken. A screening
procedure which allows disclosure of a privileged document of tremendous importance to the client in the litigation at hand has failed
significantly. Disclosure of privileged documents that relate only
tangentially to the litigation at hand is less indicative of a lack of
reasonable precautions. In addition to content, the physical condition of the documents can be considered. If the document was unrecognizable at the time of the inadvertent disclosure, it is difficult to
fault the screening procedure. 108
105. Patent cases, for example, may require highly technical knowledge since technical
documents are often involved. See, e.g., Champion Intl. Corp. v. International Paper Co., 486
F. Supp. 1328 (N.D. Ga. 1980); Eutectic Corp. v. Metco, Inc., 61 F.R.D. 35 (E.D.N.Y. 1973),
106. As noted before, courts have not looked carefully at the competence of the screeners.
See note 102 supra.
107. Courts have emphasized the proportion of documents reviewed to documents disclosed. See Transamerica Computer Co. v. IBM Corp., 573 F.2d 646 (9th Cir. 1978) (seventeen million pages reviewed, fifty-eight hundred pages of privileged documents inadvertently
produced); National Helium v. United States, 219 Ct. Cl. 612 (1979) (review of one hundred
and fifty storage cartons of files, ten privileged documents produced); Data Sys. v. Philips
Business Sys., No. 78 Civ. 6015-CSH, slip op. (S.D.N.Y. Jan. 8, 1981) (available on LEXIS,
Genfed library, Dist file) (review of nine transfiles containing thousands of documents, only
one document was inadvertently disclosed).
108. See, e.g., Data Sys. v. Philips Business Sys., No. 78 Civ. 6015-CSH, slip op. (S.D.N.Y.
Jan. 8, 1981) (available on LEXIS, Genfed library, Dist file). There a paralegal disclosed part
of a privileged document which had become detached from the rest of the document and as a
result was not recognized as privileged. This fact may have influenced the court's decision that
the attorney-client privilege remained intact.
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D. Prompt Objection to the Use of Privileged .Documents That
Have Been .Disclosed
The reasonable precautions test should include consideration of
objections made by the client to the use of privileged documents that
have been disclosed. 109 The client, by immediately objecting to the
use of a privileged document upon learning of its disclosure, indicates that his intent was to keep the document secret. Thus, a
prompt objection by the client can encourage a court to uphold the
attorney-client privilege. 110 On the other hand, the client who delays
filing an objection despite knowledge of the disclosure evinces a lack
of intent to preserve the confidentiality of the document. 111 In addition, the longer the delay prior to objection, the more likely it is that
the client's adversary has begun to rely upon the documents disclosed to build his case. Considerations of fairness dictate that reliance of this type not be undermined by a client whose objections
could have been made earlier. 112 Therefore, a long delay by the client in contesting the use of privileged documents can waive the attorney-client privilege.
V.

CONCLUSION

Inadvertent disclosure alone is not an adequate justification for
waiver: disclosure does not necessarily indicate a lack of intent to
maintain confidentiality, nor does it make achievement of the benefits of the privilege impossible.
Any alternative approach should focus on the intent of the client
to preserve the confidentiality of communications subject to the priv109. Technically, the client's conduct after disclosure cannot be considered a "precaution"
against such disclosure. This conduct is nevertheless a useful indicator of the client's intent at
the time of disclosure. An objection entered promptly upon learning of a disclosure suggests
that a genuine intent to preserve confidentiality existed before disclosure. q: notes 79-81
supra and accompanying text.
110. See, e.g., Data Sys. v. Philips Business Sys., No. 78 Civ. 6015-CSH, slip op. (S.D.N.Y.
Jan. 8, 1981) (available on LEXIS, Genfed library, Dist file), where the client's attorney became aware of the disclosure of materials subject to the attorney-client privilege during a deposition. He objected to the use of the document immediately upon seeing it. The court
weighed this objection heavily in deciding to uphold the privilege: "[T]he assertion of privilege cannot be deemed waived by inaction nor can it be regarded as an afterthought; plaintiffs'
counsel raised the claim as soon as the matter was brought to his attention."
111. In deeming the attorney-client privilege waived, courts have relied on the client's delay in objecting to the use of the formerly privileged documents. See Permian Corp. v. United
States, 665 F.2d 1214, 1220 (D.C. Cir. 1981) ("Even after [the disclosing party] was specifically
informed ... that the privileged documents had been submitted, [the disclosing party] did not
request that they be returned unread."); In re Grand Jury Investigation of Ocean Transp., 604
F.2d 672, 674 (D.C. Cir.), cert. denied, 444 U.S. 915 (1979) (mistaken disclosure discovered in
December 1977; demand for their return not made until early 1978).
112. See, e.g., In re Grand Jury Investigation of Ocean Transp., 604 F.2d 672, 675 (D.C.
Cir.), cert. denied, 444 U.S. 915 (1979) ("Most importantly, it would be unfair and unrealistic
now to permit the privilege's assertion as to these documents which have been thoroughly
examined and used by the Government for several years.").
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ilege. Because clients who intend to maintain confidentiality are
likely to take precautions to do so, the reasonable precautions test is
an accurate indicator of intent. Implementation of this test provides
results consistent with the purposes of the privilege, and avoids results that are "harsh" and "out of all proportion to the mistake of
inadvertent disclosure." 11 3

113. Mendenhall v. Barber-Green Co., 531 F. Supp. 951, 955 n.8 (N.D. Ill. 1982).

